A Brief Legal History of the United States

The United States of America, USA or US is a substantial economic and military power in
the world today. Furthermore through its economic and cultural influence has
inadvertently (unintentionaly) helped establish English as the mgor language of business
and law throughout the world.  Subsequently a brief andlysis of the events, trends and
factors which influenced the development of law in the US is in order here.

Native Americans

The firg inhabitants of the Americas were indigenous peoples commonly refereed to in
American history as Indian’, but now more appropriately referred to as Native Americans
Unfortunately the greaet Native American civilizations were largdy in south and centra
America, and were largely decimated by the European, particularly Spanish colonizers.
Furthermore, the tribes found in the modern day US did not leave much a of legd legacy,
as they lacked written languages for the most part. Therefore, this study shall briefly trace
the roots of European and subsequent US lega history solely.

The British

The first colonigts to the new continents were the Spanish, but they were primarily
interested in exploiting the riches of their colonies, and initidly not interested in settling
the new lands. The French’, English and Dutch by contrast came as settlers, but after a
saries of wars ultimately the English were largdly left as the dominate North American
power.

Subsequently, the origind 13 English colonies, all located on the Eastern seaboard of the
US, inherited British common law from their colonid master.  However, after a series of
disputes in the 1760's and 70's ranging from taxation, to the quartering (housing) of
troops in private homes, a minority of colonia leaders proclaimed independence from
Grest Britain’.

Revolution

These leaders created a revolutionary congress, The Continental Congress, to rule the
newly proclaimed country and established a united army. However, this congress had very

: The name Indians is derived from Christerpher Columbus's mistaken belief that his boat had
landed in India, and not a new continent. Therefore, he referred to the inhabitanis of this stirange new
land as Indians, and the name stuck . Unfortunately. he never realized his mistake, and died believing he
bed discovered a Sea passage to the Indian Swbcontinent.

2 A French civil law code i Sstill used in the State of Louisiana, but has been amended t0 conform
t0 US requirernents.

3 See the Declaration of Independence, reproduced inthe appendix of this text



little power in redlity, and rdied upon the cooperation of the individud Satesto feed and
equip its amy. Furthermore, the dates dso gppear to have had little regard for the laws
promulgated by this nationd assembly and up until the establishment of the firdt
congtitution, the congress was a legidative body whose powers were largely undefined.

The Articles of Confederation

Nonethdess, in spite of numerous hardships the revol utionaries prevailed, and established
the firs US government under The Artides of Confederation. A very wesk condtitution,
which was incgpable of governing the country, or sattling the digputes between the dates
it was therefore determined by the leaders of the new US to create a new congtitution.

The US Conditution

Subsequently, a condtitutiond drafting assembly was cdled, and a new conditution was
cregted. Upon rdification by 9 dates it became law in 1789. This new conditution
grengthened the centra govemment, but Hill reserved greet powers for the individud
states. However the new condtitution gave the Federd government the right to regulate
trade (the Commerce Clause), and established a US Supreme Court as the highest court in
the land. Furthermore, it was accompanied by the Bill of Rights, the firg ten amendments
to the conditution, which prodam the rights of US dtizens, and the procedures for
further amending the condiitution should the need arise, and it has on severd occasons
over the course of roughly 200 years of United States history.

Civil RightsLegislation

Important amendments to note are the 14th, 15th and 16th amendments, which freed the
African American daves and outlaved davery. They dso guaranteed the daves
citizenship and expanded the rights associated therewith. However, these amendments
went largdy ignored in many aress of the rural south until the dvil rights movement of the
1950's and 60’s, coupled with an activist US Supreme Court, which brought about rapid
changes in the traditiond discriminatory sysem that had dill exigted in southern US

SOciety.

Ancther important amendment was the 19th amendment, ratified in 1920, which
guaranteed women the right to vote. This amendment emancipated (freed) the last section
of society, who had nat previoudy enjoyed full rights of citizenship before the law.

Expanson of Federa Regulation

Findly, the great depresson of the 1930's and World War T 1941-45 forced the federal
government into an activid role. Previoudy the sate governments had exeraised gregter
control over therr citizen's lives, and the federal government had stood back and observed.

However, in response to thexe events the federd government assumed the mantle of



leadership, as of yet unprecedented except in times of war, and passed volumes of
legidlation regulating everything from the workplace to consumer goods.

Power Returned to the States

In recent years, consarvative legidators have criticized the growth of big government for
inefficiency, and sought to downsize the role of the federal government, and return a
considerable share of the powers of government to the states and the private sector.
Subsequently, the federa government has deregulated industries, and returned control of a

consderable amount of its regulatory power to the states. Thus it is hoped, that more
decisions will be made directly by the people involved at a loca level.

Conclusions

American law is an ongoing and congtantly changing edifice (structure), but the
congstency of the ingtitutions to accept and tolerate change is one of its most redeeming
features. The actud condtitution, which can be found in the appendix to the text isasmal
and largely imprecise document, which has been able to grow to fit a changing nation.

Please answer the following questions regarding the passage above.

i Who were the origina inhabitants of the US?

2. What was the first Constitution of the US called?

3. What are the first 10 amendments to the US Constitution Called?

4, When were women in the US guaranteed the right to vote?

5. What caused the expansion of federal regulation in the 1930's and 40°s?



Sources of Law in the American Legal System

There are various sources and levds of lav which can goven any Stuation within the
American legd sysem. These sources indude, Conditutional Law, ratified tresties
datutes, cae law, and Adminigrative Law, and are liged above in generd order of
descending importance (see the diagram below).

Constitutional Law

Ratified Treaties

Statutes (State and Federal)

}

Case Law

[Administrative Law

Constitutional Law

The American legd sydem is a common law sysem, loosdy basad on its British
predecessor.  What this means is that the Founding Fathers (drafters of the American
Conditution) sought to emulate the best agpects of the British legd sysem while retaining
judida independence. This was done by creding an elaborate Sysem of Chesk and
Baances upon power, which left the Judidary largdy free of pdlitical contrd by the
Congress or President,

Neither Congress nor the President has the power or authority to overturn decisions of the
American judiciary. In fact their only source of control involves the presdent’ s ahility to
gppoint new judges and the sole right of congresss to control the gpprova process
Theses checks on the power of the Judidary are the executive and legidaive branches
only means of influencing the rulemaking of the Judidary. The right to gppoint and
aprove judges isfurther diminished by the life-time tenure given to Judices who serve on
the US Supreme Court.

The conditution itsalf, is given preeminece over dl other American laws and can nat be
violaed by the US government. However, the American conditution is a very brief
document of only a few pages and is thus subject to a consderdble amount of
interpretation, thus we return to the powers of the judidiary, who have the sole right and



power to interpret the exact meting of the congtitution and all other laws of the United
dates at gpplied to any particular Stuation  Subsequently we have dso defined the
Judiciary’s principa powers within the American lega system.

Some examples of condtitutiond law which can not be violated by any other law are the
rights to free peech and freedom of religion Asaresult no laws can be crested which
prohibit the right to spesk out againgt the government or worship as any individuad 0
desires. An important example of free speech was the issue of flag burning during the
1980's and early 1990’s. Indidviduals wishing to protest againgt the American
government would frequently burn American flags as a sign of protest.  This action was
generdly againg locd law in many cities and States, but the preeminince of Congtitutional
Law super-ceded, and forced the overturning of al laws prohibiting flag burning.

Another important element is the so called ‘Commerce Clause,” which reserves for the
federa government the right to regulate commerce (trade) with foreign countries and even
among the states themselves. Thus only the nationa government may make tresties with
foreign countries and regulations governing interstate trade. Thus locad dates
governments can not prohibit the sale of goods from other states or the travel of
individuals from other dates to their state.  They aso may not create discriminatory taxes
designed to protect local businesses or industry. For example, the state of Kansas can not
put asdestax on al TV’ssold in Kansas, which are manufactured in Missouri. However,
Kansas does have the right to put a tax on the sale of all TV's in Kansas, so long as it does
not discriminate against products from other states,

Treaties

Below the condtitution in a descending level of importance are tregties concluded by the
executive branch of the government and ratifed by the Senate. A tresty which is not
deemed contrary to the condtitution, is enforcesblein glt American courts, and supercedes
contradictory state and federal law. Only the condtitution of the United Statesis deemed
more important than ratified treaties.

Tredties regulate a diverse fidd of rdaions among nations from internationa trade,
environmental concerns, to matters of extradition of criminas between nations. There are
numerous treaties to which the US is amember, and the number is far to high to list them
dl here. However some good examples include trade tredties, like the General Agreement
on Trade and Tariffs or GATT as it is more commonly known. Under the GATT the
United States can not pass Protective Tarrifs against foreign products of friendly nations.

The United States can not pass laws, which violate its treaty commitments, subsequently
the US, as are most countries, is very reluctant to enter into such relationships, and thus
surrender a portion of its sovereignty.



Statutes

Satutes are divided into both Federd and State gatutues, which are the third leve of law
within the American legd sygem.  Federd datutes regulate interdate activities and those
invalving foreign countries, wherees date datutes regulae adtivities drictly conducted
within the date (ie the sdle of doohal, sales tax and numerous other aress of regulaion
reserved for the states).

The federd or nationad government may nat regulate drictly (entirdy) intregtate activites
as this power is resarved in the conditution for the dates.  However any adtivity which
occurs between more than one gate is subject to federd law.  For example the sde of
goods from one date to consumers within ancther. Or smply the trangport of goods
from one State across a state and to another, where they are findly sold.

Case Law

Case Law or law derived from the rulings of previoudy decided cases is an integrd
(important) part of the American legd sysem.  The common law sysem, unliie the avil
code legd sysem predominant throughout much of the world, does not assume thet alt
legdl decsons can be reached Smply by evauating the exiging Satutory or written law.
Tharefore, the American judiciary examines previous case dedsons (rulings) to
upplement the exiding written law. Where no rdevant datutory law exids, case law is
a0 used to define the rights and respongilities of the individuds involved.  Thus it is
believed by advocates of the common law legd system, that continuity of decisonsis
reached on a much more frequent basis.

Administrative Law

Adminigraive Law is meant to define the area of law (rules) created by executive
agendies to enable them to carry out their functions  For example, Congress gives the
presdent the power to collect income tax from dl dtizens of the US. Thetax isto be
collected & rates outlined in the congressond legidation, but does not specify how itisto
be collected and in what manner the law isto be enforced.  These areas are left to the
discretion of the executive branch (the office of the president). The president, for his part,
does not go out himself and collect the taxes, or for that matter send out his persona aids,
ingead he cregtes an adminidrative agency under his overdl supervison tasked with the
enforcament of thelaw.  This agency then creates rules for the enforcement of the law to
include adatefor dl taxesto be paid, investigation procedures to ensure alt dtizens pay
their taxes on time, and procedurd guiddines to ensure honesly. Furthermore, as these
agendes are under the supervison of the presdent, when a new presdent comes into
office he may agppaint new people to adminiger the agency, and new rules for the
collections and enforcement of thetaxes  Subsequently, executive agencies are generdly
congdered efficient vehicles for the administration of congressona laws.



Other examples of adminidrative agencies include the Equal Employment Opportunity
Commision, which regulates employment discrimingtion in line with its congressona
mandate, and the various branches of the military, which provide for the nations defense
needs. Congress retains a considerable amount of control over all of these agencies
through its sole congtitutiona power to approve or disapprove all governmental spending
dlocations.  In other words if Congness disagrees with how the executive branch is
running these programs it can smply cease (stop) funding them.

Please answer the following questions.

i What isthe most powerful source of law in the American legd system? What is
the least powerful?

2. When examining a foreign trade question, should one first look to applicable
treaties or US statutes? Why?

3. What are some rights guranteed in the US condtitution? What in your opinion are
the most important rights guranteed and why?

4. What are some examples of adminigtrative agencies in the US.
5. Who is in overdl charge of al US federa administrative agencies?
6. What is case law, and how is it used?

Please define the fallowing terms. Use the legal glossary at the end of this book, or a
leal dictionary if necessary.

1. Intrastate (the opposite of interstate):
2. Treaty:
3. Statute:

4, Constitution:

5 Common Law:

6. Case



The Judicial Sysem In America

Just as there are two leves of government in America (state and federd), the American
judiciary is also a two tiered system, with paralel court systems at both the sate and
netiond levd. State courts have precedence over matters occuring grictly within the
state, and those which do not involve an issue of federal or constitutional law. State courts
also have precedence over issues concerning their citizens (both corporate and redl) with
citizensfrom other Sates (so long as the issue in question does not exceed a certain dollar
amount, currently  $65,000). This latter type of jurisdiction is caled diversity jurisdiction,
and when the amount sought exceeds the court proscribed dollar amount, then federa
courts may claim jurisdiction. Nonetheless, the US Supreme Court remains the fina court
of appea in both state and federal court systems (see the diagram below).

[US Supreme Court

{ State Supreme Courts |

Ourts | Federal Appelate Courts |

(Seate st | P

Municipal {Cit urts

Federd courts exist throughout the US often times alongsde their state counterparts, and

in some cities quite literdly across the Street from each other.  This pardld sysem may
seem a bit confusing, but the foreign student must understand that the court systems do
not compete with each other as they hold separate realms (areas) of jurisdiction. Thiscan
loosdly be defined as jurisdiction over nationa problems for the federa courts, and

jurisdiction over loca problems for the state courts.  While this explaination is a bit over
amplified it is largdy accurate and more than adequate for the foreign student attempting

to understand the American judicia system.



Adminigrative Law Courts

Adminigrative law judges are not true members of the judiciary, but rether officias within
administrative agencies (state or federal), who conduct investigations, and issue rulings in
a quasi-legal environment. Ther rulings generdly have the same power of law as
adminigrative laws or rules, and are subject to gpped through the regular court system.
Adminigrative law judges are chosen for their expertise in certain figlds (ie. employment
discrimination, labor law and numerous other areas). These professonds are generaly
appointed and serve as members of the executive branch. Often times they are chosen by
the executive branch in line with their support for one particular political parties views on
Issues a hand, and their decisons are much more likely to be criticized for politica
moativation. Nonethdess, ther factud findings are given consderable deference upon
apped by the norma courts due to their designation as experts. However, issues of
procedurd law are likely to be examined upon gpped, and these issues will be given afull
review upon regquest, as the adminigtrative law judges presumed expertise in the particular
field of endeavor does not preclude an overal review of the procedures used.

Please answer the following questions.
i What is the most important court in the United States?

2. If an gpped is made from the California Supreme Court, what court is the apped
made t0?

3. Appeds from administrative law courts are made to what kind of court?

4. Justices of the US supreme court are appointed for how long?

Please define the following. Consult your the glossary or a legal dictionary if
necessary

L appeal:
2. court:
3. judge:



The Ameriean Jury Sysem

Juries where origindly intorduced to the American legd sysem by the British before
independence, but grew in strength and power after independence. Therdeof the dury is
to ensure afar outcome in any given court case by ensuring the defendant the right to a
jury trid (trid before his peers), and an outcome thet will be decided by private dtizens
The founders of the United States were very much concerned about the threat of big
government and an overpowerful governing authourity, S0 the jury sysem was used to
further redrict the power of the government, and insure impartiality and farness in
judgements

Jurors are usudly selected from the digible voters from the area over which the court in

guestion has jurisdiction.  Sad jurors are usudly private atizens chosen from a poal of
prespective jurors by the opposng parties, and usudly number 12.  The atorney for the
two opposng parties use a catan number of drikes (legd exdusonary decisons) to
diminate jurors whom the fed are predigposed (predjudiced) agang their diet.  The
remaining jurors are then assgned to the case  Jurors who subsequently engege in
conduct inviolation of then duties as jurors may be dismissed upon request by the parties,
and the decision to dismiss is left to the discretion of the presiding judge.

In arimind cases desidons of the jurros mugt be unanimous, but in avil cases (those not
invalving imprisonment, and usudly concerned with money) juries can often times rule by
mgority, but the exact ratio is determined by the laws of the rdlevant jurisdiction.  Once a
decison has been reached, and short of some gross misconduct on the part of the jurors

(ie. the acoeptance of bribe money, . ..) ajury decison will generdly be hed to be law
regardless of how absurd it may seem to the vast mgjority of Americans.  When the jury’s
decison has been found to be adear violaion of the exiding laws it may beoverturned

upon appedl, but there is a very strong bias towards acoeptance of the jury’s decision®.

Pleae ansver to following questions.

1. How many jurors must you have in a crimind tria?
2. Can a jury convict a man by smple mgority in a crimina case?
4 As an example of just how strong a bias there is towards accepting jury decisons, | was told by a

former lav professor of a case he argued before the US Supreme Court, in which the court upheld a civil
award given by a jury, who after rendering thier decigion had been found to have been under the influence
¢ocaine during the deliberation process. Nonetheless, despite overwhelming evidence, the court upheld

the decision upon appeal.
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3. [s it easy to overturn a jury decision'?

Please define the following terms.

Overturn:

Unanimous’

Hung-fury:

Acquittal:

11



Crime In The American Legal System

Crimind Law in the American legd system is divided into two mgor aress of crime
Common law, or traditiona crimes (Le. robbery, murder, assault and battery, to name a
few of the more common ones), and datutory crimes which are created and &fined by
datute  Stautory crimes are treditiondly cregted in areas of moden or rapidly
devdoping aimind lav. Some examples would indude the US. Foreign Corrupt
Practices Act (which govemns the payment of bribes to foreign officias), Securities Laws
desgned to govern mimes committed on the sockmarkets (Le. insder trading), laws
punishing eoncustodial parents who fal to pay childsupport and other arees of law
which did nat exig in atraditiond legd sydem.  Asindl other areas of the common law,
when contradictory satutes and case law exids, the legd interpreter should firg look to
the datute and secondly at any rdevant case law which can be used to interpret the
Satute.

All modem common law systems are a mixture of these two areas of law, and thus are the
focus of this brief introduction into the English vocabulary usad in the American aimind
legal process. Subseguently in light of the vast nature of the subjedt, this section shdl
focus primarily on the vocabulary assodiated with Busness rdaed arimes and to amuch
lesser extent a generd introduction to the broad areas of Crimina English vocabulary.

It isthe belief of the author based upon severd years spent working aboroad, thet the vast
majority of foreign lawyers and businessmen need only acquire a basic familiarity with the
vocabulary assodaed with this area of the law, and primarily in response to busness
oriented subjects. Therefore, an atempt has been made to limit the scope of examination
to petinent (rdevant) aress of gudy. A more detalled andyss shdl be left to those
intending to continue their legdl education in an English spesking country, or Smply those
who have a unique interest in this area of the law.

The Facts

Imagine that you are the prosecutor in acase againd the accused perpetrator. You are
given the following evidence and you must determine if any crimes have been committed,
and if so which ones.

David Gertz a well known New York corporate president, has mysterioudy resigned and
left the country for Braal dter informing his &ff that, he is suffering from hedth
problems associated with his corporation’s financial problems. His executive officers were
not aware, that the company had financiad problems. In fact, the corporation had attained
record profits the year before, so the company’s vice-presdent Mr. Rek summoned
independent  auditors to examine the corporaion’s books. After addaled Sudy of the
company’s books {financial records), they determine that 100 million dollars of corporate
funds (money) is missng, and that the corporation aso owes the Internd Revenue
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Service, IRS, another 20 million dallarsin back taxes. Furthemnore, the corporation is
rapidly nearing bankruptcy with only about two million dollars left in its treasury, and
severd million dollars in bank loans coming due in three weeks. Mr, Rek understood that
within weeks the company would go under unless he acted swiftly.

Inapanic, Mr. Rek ordered the auditors not to make a public disclosure about the
companies financia problems. In addition, he offered them ten thousand dollars each to
lie and make a favorable public statement, but they refizsed and instead demanded the
same amount in order not to tell (a duty that was dready required of them by the ethics of
their profession). Mr. Rek understanding their threat agreed, and wrote them company
checks. Furthermore, he decided to convene a secret meeting of the other high executive
officers he: knew he could trust Mr. Slimey, the chief corporate counsdl, and Mr. Digit,
the chief finandd officer. He did not invite Ms. Steno the corporate secretary because he
did not trust her.

Together the three officers discussed the situation and concluded it was probably too late
to save the company from bankruptcy, and that they should instead cover-up the problems
for aslong as possible, so that they could sdll their stock in the corporation at its current
high market price. In addition they wished to receive their annua Christmas bonuses out
of the companies remaining meager funds, before its bank loans came due. Mr. Digit
and Mr. Slimey judtified their deception by arguing that they shouldn’t trouble the
employess with their inevitable unemployment until after the Chrismas season.  Mr. Rek
agreed and further judtified their actions with the remark that the company was so far into
debt that a couple million doltars more or less would not be missed.

Therefore, for the next couple of weeks ali three executives sold ther stock a the
atificaly high current market prices, and avoided millions of doltars in potential |osses.
They dso lied to company employees and claimed that Mr. Gertz was merely on athree
week vacation Christmas bonuses were paid as usual and the company seemed outwardly
normal.

Ms. Steno, the corporate secretary, became suspicious, and thought something illega was
happening, but decided to do nothing, because she did not want to postpone her three
week vacation to Phuket, Thaland. Therefore, she decided to wait until her return to
investigate the strange (unusual) behaviour of her fellow corporate officers.

However, government investigators became concerned, a the large amount of
suspicious trading involving the company’s stock and sent a team of expert investigators
to examine the unusual dealing. They quickly discovered the true nature of the company’s
financial Status and confronted Mr. Rek, Mr. Slimey and Mr. Digit. Before being arrested,
Mr. Rek offered the invettigators large sums of money to iet them go, but the
investigators refiised to accept the offer. They were taken to jail, and hdd without bond,
asit was fdt by the judge that they were likely to flee the country ifallowed out on bail.

In addition, preiminary contacts were made with the Brazilian government to extradite
Mr. Gertz, but as no formal extradition tresty existed between the two countries there

13



was vay little that could be done to bring him back within US jurisdiction for
prasecution. None the less, awarrant was issued for his arrest by an American court, in
the event he returned to the US.

Quegtions For Discussion

Now, what crimes if any are the above people guilty of?

Mr. Gertz?

Mr. Rek?

Mr. Slimey?

Mr. Digit?

The auditors?

Ms. Steno?

Please define the following terms.

1. extradite (extradition):

2. bankrupt (bankruptcy):
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Tort Law

Many have probably heard of the recent American case in which awoman spilt ahot cup
of McDonad's coffee in her Igp while driving a car, and was awarded severa million
dollars by a jury, even though in the eyes of most Americans she was primarily at fauilt.
How could such a seemingly absurd decison have been reached one might ask? To
answer this question we must look at the foundations of the American Tort law.

The law of tort or persond injury in America has traditionally been a field of common law.
However with the development of numerous state and federd datutes (i.e. workmen's
compensation laws), statutory inroads have been made into this former reserve of the
common law. None the less, it is primarily governed by the reasonable person standard,
and is the focus for considerable debate about lega reform.

The importance of this area of law to the foreign student studying the American legd

system surrounds the long-arm provisions of most American jurisdictions, which will claim
jurisdiction over cases involving injuries to American citizens, and injuries occurring inside
the U.S.. An example of this might be a case involving an American citizen, who isinjured
by a defective or dangerous piece of equipment manufactured in Thailand, but where the

injury occurs (happens) in Americaor in athird country (like Laos). |If the Thai company
had assets in America (and most jarge companies do), then it could be forced to defend

the case in America.  This will be a point of growing importance as Thailand becomes
economically more developed and thus interdependent with America.

The Reasonable Person Sandard Defined

The reasonable person standard asks the jury should a reasonable person have acted as the
defendant acted in the circumstances in question? If not, then the defendant is deemed to
have been negligent, and thus ligble to the plaintiff for his/her injuries.  Or in other words,
should the defendant have been aware that his’her conduct was likely to cause harm to the
plaintiff? These are the questions that an American Jury or judge (in the event the parties

do not seek a jury trial) is asked to decide, and often times can lead to quite surprisng
results.

In the aforementioned case the (defendant, McDonad' s Corporation,, sold the plaintiff (a
customer) coffee heeted to, what the plaintiff claimed were “extreme temperatures’, in an
effort to provide its customers with satisfactorily hot coffee, which would not rapidly
become cold (and thus undrinkable). Now it should be said at this juncture in defense of
McDonald's actions, that probably most coffee drinkers in America, even the plaintiff
under norma circumstances, desire their coffee not just warm, but hot.  Furthermore, it
was out of a dedre to provide excelent service to its customem, and thus avoid

complaints about cold co& e, that McDonad's provided “exceedingly” hot coffee to its
customers. Its rationale being that people who buy coffee presumably are aware of its hot
nature, and thus should be considered to ‘be on notice (aware) of its potentially hazardous
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(dangerous) nature if Soilt upon onedf or others,  Subsequently, McDonalds claimed to
have presumed no further warning was necessary under the circumstances.

Pantiff, the cusomer, assarted however, that the coffee was S0 *exceedingly” hot asto
be a menace (danger) to the public. Furthermore, McDonads should have been on notice
of the potentid danger involved in giving people “excesdingly” hot coffee, who were
likely to drive away and drink it while driving. Plaintiff produced evidence showing that
McDondds had received complaints before regarding the temperature of the coffee, but
chose to ignore the complaints in an effort to provide hot coffee in the way the vest
mgority of its cusomersliked it.

The case was presented to ajury in roughly the formet | have given you, and ajury of 12
presumably ressonable persons choose to agree with the plaintiff, that McDonalds had
neglected the wefare of its cusomers in favor of cutomer satisfaction (profits).
Subsequently, the plaintiff was awarded severa million dollars.

The award was trimmed down a bit upon gpped by McDondds, but none the less, this

cases demonstrates the power of the American jury system, and in some circumstances the
unpredictability of goplying the ressoncble person dandard. It is difficult to say what
factors mativated the jury to reach their decison, but it dands as law, and this case

introduces us to some of the problems associated with American Tort law.

Cases such as the McDonad's case described above, have increased cals in recent years
for areform of American Tort lav.  Some reforms indude the indusion of workmen'
compensation laws, which provide gate funds for people injured on the job, and a few
vaiaions upon thetheme. However in atime of genera budget cuts, and growing clams
upon the system, coupled with the high cost of medica trestment in Ameticd, many
Americans are caling for substantia reforms in this area of law.

However, the outcome of these calls for reform is unpredictable at this stage, and students

of American tort law should thus focus ther atention upon undersanding the ressonable

person sandard, and how it determines the issue of negligence. It is important for the
foragn udent to undersand this subject because American courts will daim jurisdiction
over any injuries occurring in America or to its dtizens aoroad, when no better forum
(juridiction) exigts (in the court’ s opinion).

5 The cost of a singel nights stay in an American hospital can run into the thousands of dollars
irrespective Of thetreatments wndertaken, Withsubstanial treatment thefigure canbe well Over10,000
forasingenightinthe hospital. WhilehoSpital Scan Net tam away poor patients suffering life
threatening ailments, they can refuse ser vice to patients whose conditionsar enot deemed seriousenough
to warrant immediate treatment. Welfare recipients ar e guranteed health cate by the government, but
individuals, who are working class and lower middle dass do not qualify for this goverment assistance,
and thus sometimes “fall through the cracks™ of the American health care system. This is a major
delimma facing America today, tut has been answeted to alarge extent by private healthcage providers
HMOQ’s, and group health insurance. Nonethdess, problems still remain within the American system.
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Questions For Discussion

l. What is the burden of proof to convince a jury or judge that the defendant has been
negligent?

2. Was the McDonald's (decision correct? Why?

3 Under what circumstances might a Thai company be forced to defend a tort law
daminthe J §.7 Is this far?

4, What possible reforms g¢an you suggest to fix American tort law?

Please Define the following terms and phrases.

L Reasonable person standard:

2. Tort:

3. Negligence:

4, Victim:



Criminal v. Civil Actions In the US Legal System
Double Jeopardy

Double Jeopardy is defined as the condtitutiond right of the defendant to only be tried

oncefor any given legd action.  In other words, if acrimind or dvil defendant in the US
legd sydem defends him/hersdf to a successful conduson againg charges or dams
brought againg him/her, he/she can not be retried on the same charges ever again under

US law. This maxim (rule) of US law is guaranteed in the conditution, and is griclly
enforced, baring the commisson of mgor irregulaities a the trid (i.e the defendant
bribed, threatened the jurors . ..). However, short of such extreme irregularities on the part
of the defense or prosecution, the decison of the jury will be respected no matter how
absurd it may seem to the vast maority of Americans.

Nonethdless, this does not prevent a defendant from having to defend himsdlf in court
agang both aimind and dvil adtions. This Separation of legal actions oocurs as aresult
of the separate and distinct burdens of proof found in both aimind and avil suits.  Inthe
crimind trial the state must prove that the defendant is guilty beyond a reasonable doubt, a
vary difficult dandard to prove in court.  This high burden of proof is ingsted upon in
crimind trids because of the likdihood thet the defendant will be sentenced to
imprisonment (loss of freedom), or the deeth pendty (loss of life), where permitted by
law. However in civil suits (actions), the defendant only risks monetary (money) damages,
and therefore, the plaintiff (party daiming dameges) mugt only prove the defendant’s
culpability (responghiility), so thet a reasonable person (juror) could condude that the
defendant is respongble for the plaintiffs injuries (basad upon a preponderance of the
evidence) and should therefore compensate him/her.

For example, while these terms are not defined for the jury in ovaly smpligic fom, a
drict interpretation of the English by the jury, could likdy leed them to condude when
given the arimind “beyond a reasonable doulat,” that thisindruction could be interpreted
to mean that they must be as much as 99 or even 100 percent sure that the defendant is
indead guilty of the crime he/she is accusad of, wheress the divil burden of proof “only
requires that the jury believe the defendant is liable based upon a preponderance of the
evidence, ” which could be interpreted to be aslow as a50 or 60 percent likdihood that
the defendant was responsble for the plaintiffs injuries or perhaps even less®.
Subssquently defense counsd in the arimind trid need nat prove the innocence of the
defendant, but merdly convince the jury theat there is another plausible (possible) cause of

6 Some statesall ow juries to apportionliability according tCtie defendant’s faLlt infigures well
belows0%s,and will find them proportionatelyliable. However, where the other defendants are unable to
pay, the defendant with a deep pocket (money enough ta compensate the defendant’s injuries can be
forced to cover the full sum, in Jieu of the other defendants, This can occur even when the plaintiff is also
primarilyatfault. However, many statesonlypermitrecovery Whenthe defendant’ sliabilityforthe
plaintiff’sinjuriesisaboveacertainpercentage, ancthere areother stateby stateformulasdesignedto
makesuch rulingsmore equitable.
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the crime’, or that the defendant did not have a great enough opportunity to commit the
crime, even though it till gppears likely that he may have indeed committed the crime he
IS accused of.

Therefore, in the crimind trid the defense counsd must only sow (place) doubt in the
minds of the jurors, and need not prove the innocence of hisher client. Under these
circumstances the job of the prosecutor is made very d.fficult, and thus the prosecutor

seldom takes an individua to court unless he/she believes that irrefutable (undeniable)
evidence exigs to establish the defendant’s guilt.. Thus, some ¢riminals unfortunatdy go
free, but even fewer innocent people are wrongly placed in prison as a resuit of this

ingtitutional safeguard. Furthermore as explained above, once a jury acquits the defendant
inafair trid (finds the defendant not guilty), he/she can never be prosecuted again for the

same crime(s), even though new evidence may be discovered after the trid, which
irrefutably establishes the defendant’s guit.

In contrag, in the civil trid the plaintiff (usudly a private individud seeking monetary
damages) need only prove that the defendant is more likely than not or even partialy
responsible for his/her damages. Therefore, even though a crimind defendant may have
been found innocent of the murder of a crime victim, the victim’s estate can sue the same
individud in a later civil action for the victim's wrongful death.  Of course this scenario
can be extended, to amost any crime and its accompanying civil action, and therefore even
though the defendant may be found not guilty (his’her guilt can not be established) there is
no guarantee that higher lega troubles are over.

The OJ simpson Trials Explained (Criminal v. Civil Actions)

Two recent cases in America, which illudrate this principle of the American legd sysem
well, were the 0.J. Smpson crimind and civil trids, concerning the murder, and thus
wrongful degth (the civil action dlaim) of hisformer wife Nicole Brown Simpson,  After a
brief investigation following the brutal murder of Ms. Smpson and her friend Mr. Ronad

Goldman in front of her house, Ms. Smpson's former husband, the American sports
legend 0.J. Simpson, was arrested and tried for the murder of his ex-wife: and her friend,

The Crimina Tria

9

The defense clamed during the crimind trial, without any supporting evidence, that the killings
were the work of Colombian drug lords attempting to strike out a a house guest of Nicole Broan
Simpson's, Faye Resnick, a female friend who admitted to having a cocaine problem, but strongly denied
having any involvement with any drug lords, and this seems to be supported by police testimony a tridl.
However, this ciaire was not permitted in the civil trid as the defense had not been able to provide any
evidence in support of its clam in spitc of the passing of two years since it had made such clams.
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Police became suspicious of Mr. Simpson for a variety of reasons, including a trail of
blood, which appeared to lead from the murder scene to his nearby edtate (house).
Furthermore, Mr. Simpson’s white Bronco was found to have traces of the victim’s blood
within the vehicle. These dlues, coupled with Mr. Smpson’s legd history of spousal
abuse (wife beating) and others led the police and prosecution to deduce that Mr. Simpson
had indeed been responsible for the deaths of his former wife and her male friend.

When the police moved to arrest Mr. Simpson he initially refused to surrender and instead
attempted to flee (escape) once it became clear that the police were to press charges
againg him for murder. In the well publicized “low speed chass’ of Mr. Smpson’s white
Bronco by the Los Angeles police force Mr. Simpson acted in an erratic manner, which
included threatening suicide, and ultimately surrendered to police in the driveway of his
home &fter being talked out of suicide by friends, family and police, both in person and
over his cellular phone.

Transcripts of his cdlular phone conversations, not given to the jurorsin the crimind trid
would appear to indicate Mr. Simpson’s guilt, but this information was not made available
to the jurors, presumably based upon Cdifornia rules of evidence.  Therefore, this
vauable piece of evidence was excluded and could not be used to foster (aid) Mr.
Simpson’s  conviction. Nonetheless, it was believed by the prosecution that the evidence
was dill overwheming, when one evauated the totdity of dl the forendac* and
drcumstantia evidence’.

Upon his arrest, Mr. Simpson sought expert legd advice, and obtained this under the
auspices of his “Dream Team” of lawyers, a collection of some of the most famous
crimina defense lawyers in the country. However initidly few believed even these great
attorneys would be able to convince a jury, that OJ Simpson was not guilty

Jury Sdection

The prosecution was so certain of a conviction that they even alowed the defense to
amost choose ther jury, one which largely conssted of African-American jurors, who
generdly are digrugtful of police officers, and therefore less likely to give credence to
ther tetimony. In defense of the prosecution however, this decison must be weighed
againg the background of the recent LA riots largely by African Americans, after the
acquittal by a predominately white jury of severa police officers accused of wrongfully
beating a black motorist, Rodney Ring. The beating had been caught on video,
unbeknownst to the officers. When viewing the video, it appeared to most who viewed it,

8 Evidence of a scientific medica nature based upon laboratory tests, ie. DNA blood
tests identifying the victims blood, time of deeth,...

: Evidence based upon the circumstances surrounding the commission of the crime,
I.e. where was the defendant at the time of the commission of the crime, did the defendant
have reason to dedire the victims desth,.
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to be proof positive of the officers guilt, but, as previoudy mentioned, alargely white jury
believed the officers to be merdy defending themselves from an aggressve man.
Regardless of you fedings on the outcome of thet trid, it is established that the acquittal
of the palice officers involved, lead to severe rioting and looting in South Centrd Los
Angeles (the predominately black section of Los Angeles), by countless resdents.

Furthermore numerous people were injured in the ensuing riots™®, and it was againg this
recent backdrop, and in conjunction with their belief in the overwhelming nature of their

evidence, that the prosecutors made the decision to ignore the advice of their jury expert,
and allow a predominately black jury to be selected for Mr. Smpson’s crimind trid.

At thisjuncture | dso fed it isimportant to note that under US law it isillegd to exclude
jurors exclusively on the basis of race, but there were numerous other measures that could
have been employed to exclude jurors for cause and thus obtain a more ethnically balanced
jury, which more accurately reflected the racial compodtion of the Los Angles area
Furthermore. allegations that race plays an important part in the jury decision is not limited
to minorities one, asit is by contrast often claimed that predominatdly white juries tend
to generdly find for the prosecution, and place great trust in the testimony of the police.
This point has been vigorously argued, particularly when an African American defendant is
accused of a crime, presumably based upon racia prejudice. This claim is upheld by polls,
which found most Aftican Americans believed (3] Smpson to be innocent, but on the
contrary, most Whites believed him to be guilty. Subsequently, when discussng this
issue, you will often hear arguments that the decision was based solely on race from both
sides of the spectrum.

The Criminal Verdict

Ultimately, in Soite of seemingly overwhelming evidence of his guilt and an estimated
expenditure of 9 million dollars by the city of Los Angeles to prosecute the casg’; his
dream team of lawyers were able to successfully create “a reasonable doubt” in the minds
of alLos Angdes jury*?, which found Mr. Simpson not guilty of the murder?.  Against
diegations of racdan and rich man's justice, Mr. Smpson was irrefutably, and

1o Most notably being Reginald Denning, a while truck driver, who had the unfortunate luck to be
driving through the area of the rioting, when he was dragged from his vehicle and amost beaten to death
by an aagry African American mob, Fortunately an African American risked his life to rescue him and
protect& him until the police ¢ould take him to safety. Furthermore, a television news helicopter
(camera) was hovering overhead and reported the incident, so that severd of his attackers were latter
brought to tria! and convicted of the beating.

il “Simpson Tria Statistics” Associated Press, the Internet.

12 The Jury had been in enforced isolation from the outsice media (Sequestered) for 266 days by the
end of the trial. Furthermore, out of the original twelve jurors and twelve dternates selected (an unusually
large number of atternates), ten were removed from the jury during the course of the trial for misconduct
and various other reasons (ibid.).

13 Interested readers will find a copy of the jury ingtructions issued in the crimind trid by Judge
Lance ito in the appendix of this text.
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forevermore, found not guilty of the double murders after less than four hours of jury
deliberations, and 474 days in prison’. Subsequently, he may never be tried again for the
murders of Ms. Smpson and Mr. Goldman, but he was later tried in a civil suit for
wrongful death for the murders cf the two forenamed victims.

The Civil Suit (Wrongful Death Suit)

The wrongful death suit mirrored the crimind trid in dmogt dl facets, except for the
absence of court room cameras and a predominately white jury. Essentidly the same
evidence was presented to the new jury™, which found Mr. Simpson to be liable for
damages in the wrongful death suits, and thus indicated that they believe him to be
responsible for the deaths based upon a “preponderance of the evidence” Mr. Simpson
was required to pay monetary damages (compensatory and punitive) to the respective
edtates of the deceased, but as this was only a civil tria, and not designed to punish, he
was not subject to any other form of legal sanction (punishment).

Compensatory Damages

In the American legd tradition, compensatory damages as the name implies are intended
to compensate the victims for their loss.  The measure of that lossis an issue for the jury
to determine, and there is not generdly a set formula for determining the vaue of injuries
or theloss of life.  Subsequently there is not much consistency in the award of damages,
and the size of the award can often reflect the amount of sympathy the victim generates,

Punitive  Damages

Punitive damages, as their name indicates are designed to punish, but not destroy a
defendant, who has injured a plaintiff in a particularly loathsome or depraved manner.

Subsequentty, the court does not generaly put fimits upon such awards, unless they are
deem to be exceedingly high and largely unwarranted. However, in making such
determinations the court will frequently look to the jury’s opinion as a strong pillar of
support for said award, will rarely overturn, and only reduce where said awards are
deemed to be largely out of line with the actions of the defendant, the scope of the

injuries, and the intention of the law (i.e. to punish but not destroy, with respect to

1 Jbid.

s The plaintiffs produced several pictures of Mr. Smpson wearing the brand of black dress shoes
used by the murderer (as identified by numerous bloody footprints at the crime scene), but which Mr.
Smpson had denied ever owning. The plaintiffs atso introduced transcripts of the cellular phone
conversations Mr. Smpson made while involved in the “low speed chase” which tended to insnuate his
responsibility for the murders. However, perhaps the most crucial (important) piece ofncw evidence was
0OJ Smpson's testimony at the civil tial, and subsequently, the issue of his credibility,. Under the US
congtitution, a defendant can not be compelled to testify against himself in a criminal trial, however the
same protections are not available in a civil trid.
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punitive damages). Nonetheless, as previously mentioned, the courts prefer to uphold jury
rulings, and look with considerable disfavor upon attempts to do otherwise.

The Awarding of Damages

Issues to be consdered by ajury in determining the Size of an award, are the lost earning
potentid of the victims, and intangible concerns, such as loss of companionship, pain and
suffering (for injuries sustained) and other criteria, which are largdly the province of the
jury’s persond beliefsand vaues.  Subsequently, there has been some attempt to rein in
“run away jury’s’ but in this instance the large sums awarded appear to have been fairly in
line with what mainstream American opinion beieved the injuries to be worth.
Nonetheless, asis the norm in most big casesin America, the defense has appealed both
the decision and the award, and hope to have it reduced as excessive upon appedl, if not
overturned outright for various technicad and subgtantive errors the defense claims the
court made in reaching its ruling.

Conclusion

In summation, criticisms of the trials abound, with most being leveied at the crimind trid.
Criticsin my opinion judtifiably argue that Judge Lance Ito, for whatever reason, alowed
the Defense and Prosecution to turn his courtroom into amediacircus.  Furthermore, the
judge alowed far too many sidebars, motions and unsubstantiated frivolous claims to enter
into the proceedings, and should have ingtead taken a firmer band in upholding Mr.
Simpson’s congtitutional right to a speedy and fair trial (although presumably Mr. Simpson
was not upset with the outcome, he was nonethdess forced to languish in prison awaiting
the verdict, as he had been denied bail). In contrast the Judge in the civil case excluded
the cameras from the courtroom, frivelous (unsubstantiated) arguments and motions, and
brought the civil trid to argpid yet stemingly fair outcome.

Nonetheless, two views have emerged regarding the outcomes of the two tridls. The firgt
being that racism{African American v. White American), incompetence (on the part of
Judge Lance Ito, LA Police and the prosecution) and Mx. Smpson’s wedth (rich man's
justice in the form of his dream team of lawyers) were dl motivating factors in the
different outcomes. The second view, proclamed by a person no less important that
Presdent Bill Clinton, is that both decison were correct, and presumably the differing
burdens of proofwere the motivating factors behind the juries decisions. Both views have
compelling arguments, but the truth probably fals somewhere between the two positions.
Nonethdless, the trid has highlighted the growing demand for reform of the American
legal system.

Ultimately, some might argue Mr. Smpson paid a steep price in the wrongful death suits
to the victim's estates, but he managed to avoid spending the majority of the rest of his life
in prison and a possble desth sentence, had the jury found the murders to be
premeditated. Furthermore, if he is an astute busnessman and manages to hide a



to be proof positive of the officers’ guilt, hut, as previously mentioned, a largely white jury
believed the officers to be merely deferding themselves from an aggressive man.
Regardiess of you feelings on the outcort of that trial, it is established that the acquittal
of the police officers involved. lead to severe rioting and looting in South Central Los
Angelc! (the predominately black section of Los Angeles). by countless residents.
Furthermore numerous people were injured in the ensuing riots™, and it was against this
recent backdrop, and in conjunction with their belief in the overwhelming nature of their
evidence, that the prosecutors made the decision to ighore the advice of their jury expert,
and zllow a predominately black jury to be sclected for Mr. Simpson’s criminal ¢riat.

At this juncture | also fee]l it is important to note that fmder US law it is illegal to exclude
jurors exclusively on the basis of race, but there were numerous other measures that could
have been employed to exclude jurors for cause and thus obtain a more ethnically balanced
jury, which more accurately reflected the racial composition of the Los Angles area
Furthermore, allegations that race plays an important part in the jury decision is not limited
to minorities alone, as it is by contrast pften claimed that predominately white juries tend
1o geuerally flnd for the prosecution, and place great trust in the testimony of the police
This point has been vigorously argued, particularly when an African American defendant is
accused of a crime, presumably based upon racial prejudice. This claim is upheld by polls,
which found most African Americans believed (31 Simpson to be innocent, hut on the
contrary, most Whites believed him to be guiIty‘.‘ Subsequently, when discussing this
issue, you will often hear arguments that the decision was based solely on race from both
sides of the spectrum.

The Criminal Verdict

Ultimately, in spite of seemingly overwhelming evidence of his guilt and an estimated
expenditure of 9 million dollars by the city of Los Angeles to prosecute the case'': his
dream team of lawyers were able to successfully create “a reasonable doubt” iu the minds
of a Los Angeles jury'?, which found Mr. Simpson not guilty of the murders™, Against
aﬂcgations of racism and rich man’s justice, Mr, Simpson was irrefutably, and

to Muost notably being Reginald Denning, a while truck driver. who had the unfortunate luck to be
driving through the area of the rioting, when he was dragged from his vehicle and almost beaten 1o death
by an angry African American mob. Fortunately an African American risked his life to rescus him and
protected him until the police could take him to sufety. Furthermore, a television news helicopter
{camera) was hovering overhead and reported the incident, so that several of his attackers were fatter
brought te trial and convicted of the beating.

H “Simpson Trial Stalistics,” Associated Press, the Internet.

12 ‘The Jury had been in enforced isolation from the vutside media (sequestered) for 266 davs by the
codt of the trial. Furthermore, out of the original 1welve jurors and twelve alternates selected (an unusually
Iarge number of alterates), ten were removed from the jury during the course of the trial for misconduct
and various other reasons (ibid.).

1 Interesicd readers will find a copy of tm JuTy mstractions issued in the criminal trial by Judpe
Lance Ho in the appendix of this text.
A
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The American Common Law Legal System

The American common law legal system is comprised of a combination of Statutes, Case
law as well as executive implementation rules (adminidrative law). These are fisted in
descending order of importance, but are dl integra dements of a common law legd

system.

When faced with a common law lega problem in the United States, one must first
determine if there are any tregties or statutes that apply directly to the problem. In the
case of aUS sde of goods contract generdly the Uniform Commercia Codes Article 2,

enacted throughout the US in the past 20 years, will be contralling. This statute has been

adopted in some form or another in all 50 US gates with only dight discrepancies
(differences) separating the various state versions.

If a controlling treaty or internationa law covers the area of dispute, it would take
precedence over nationd law, and its terms, if binding upon the states involved, would
then be subject to interpretation by the country’s case law defining ambiguous aress, or
providing ingght into the goplication of the law through the precedential vaue of the
relevant case law. However, for the purpose of this brief study of the common law legd
system let us assume that US law is controlling.

TLYS v. MWE
32 Ca 389, 185 p2d 712 (19%)

The Facts of Sample Case 1, TLPS v. MWE

Two companies Mr. Whipple Enterprises, Inc. a US company incorporated in the state of
Cdifornia, a manufacturer of party supplies (hereinafter referred to as “MWE”) and T.

Leary Party Supplies a New 'Y ork company, adistributor of party supplies (hereinafter

referred to as TLPS), enter into an agreement for the sde and purchase of MWE ‘s party
supplies. The contract sets out the quantities involved, the types, Szes and two ddivery
dates, as well as the mode and method of payment. The agreement is signed and
performance begins. However., this is when the problems begin

Mr. Whipple, the president of MWE has been secretly embezzling company funds to pay
off his gambling debts, therefore in order to fulfili his orders on time, principaly those
invalving TLPS, he has been forced to purchase substandard (poor quaity) materias for
the manufacture of the aforementioned party supplies. However, the inadeguacy
(unsuitability) of the materids was not readily gpparent (not likely to be noticed in an
ordinary ingpection), and TLPS accepted delivery of the first truckload of party supplies
and rendered payment to MWE
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However, shortly after ddivery and the subsequent didiribution of the goods among NY
City retall shops, TLPS began to recaive complaints about the qudity of thegoods  The
ack foods, dgarettes and drinks were not properly preserved during the manufacturing
process due to the use of subdandard presarvatives. Furthermore, upon closer
examination in an independent laboratory it was reveded that many of the goods, which
had not dready spoiled or gone stale, were preserved with a chemica listed as potentialy
hazardous to the hedth of humans by the US Food and Drug Adminidration (a US

governmental agency tasked with identifying hazardous substances).

Once TLPS learned this lagt hit of evidence, it refused to accept the second batch of goods
as likdy to be of a amilar substandard qudity as those dready recaived, unless MWE
agreed in writing that the replacement goods would not contain the disputed preservative,
in addition, it aso refused to tender the second payment as is required under the contract.
Furthermore TLPS demanded its initid payment refunded, and has attempted to return to
TLPS the first shipment of goods it recaled from the shopkeepers shelves. MWE not only
refuses {0 return the money or accept the return of the goods, but dso demands that TLPS
acoept the second shipment of goods awaiting ddivery and provide payment for sad
goods. While acknowledging TLPS’s right to rgect substandard goods in theory, it
demandsitsright to cover (or replace) the spoiled goods under the UCC.  Furthermore,
MWE claimed that the second batch of goods conformed (tit the terms of the agreement)
to the contract, even though it will not grant assurances that the preservative in question
was not used. MWE ds0 inggsits continued use of the presarvative would not meke the
goods nonconfor ming under the terms of the contract, and therefore TLPS must accept
them. TLPS refuses MWE’s demands and responds by replacing the goods dready
recalled with competing goods of the quality TLPS claims to have expected from MWE.
ThusTLPS isableto fill itsordersfrom digributors a roughly the same price by diverting
the funds for the second shipment plus additiond funds equd to those dready pad to
MWE for the firg shipment of goods. None the less, TLPS hopes to regain the money it
paid for the first shipment of goods from MWE.

After an exchange of letters demanding satidaction of each 9des dams, separae quits
were filed for breach of contract in the federad courts of New York and Cdifornia
These suits were then consolidated into one quit in the Federd Didrict Court of Caiiomia
after TLPS agreed to accept the jurisdiction of a Cdlifornia Federa court.

In other words, TLPS claims that the goods submitted to it :

L. were nonconforming (either substandard, spoiled, or containing a hazardous
preservative that violates the agreed terms or unwritten terms of the contract).

2. that based upon MWE's conduct, and its refusal to give assurances that a

replacement shipment of goods will not contain the hazardous chemicd, it has aright to
refuse to accept MWE’s offer to cover (replace) the substandard goods.
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MWE clams

1. that the Law (UCC) is clear and absolute that TLPS must accept the second
shipment of goods and render the agreed upon second payment.

2. furthermore, MWE argues that it is under no legd obligation to return the money
from the first shipment, asit has offered to replace the spoiled goods, and their offer has
been refused by TLPS.

Please define the following 1 erms; if necessary consult the glossary or a Jegal dictionary.

1 embezzle

2 Cover:

3. nonconforming:
4 jurisdiction:
The Tria

MWE argued that Under Catifornia’s verson of the Uniform Commercial Code, UCC
MWE had the right to replace the nonconforming goods (defective goods or goods which
do not meet the specifications of the contract) before TLPS could reject the second
shipment of their products and deny payment for the goods.

The rdlevant text of Cdifornias UCC dates, “Seilers providing nonconforming goods
have the right t0 replace them with conforming goods within a reasonabie time period”.

TLPS while generally agreeing that the articles of the UCC superseded local common law

(case lawj it retorted {replied) that the rule which WE referred to was ill open to
interpretation by the relevant case law as to its exact meaning, so long as it did not

contradict the meaning of the rule outright. In support of its position it cited a recent case
where the court upheld the rejection of an entire shipment of mest products, citing public

health concerns, after the distributor received government reports that some of the mesat
might be infected with mad cow disease; a disease potentidly fatal to humans. Inthefacts
of that case, the sdller had been aware of the diseased nature of his animals before the

sales agreement had been made, but conceded (hid) this fact from the buyer knowing

ordinary inspection methods would not reveal the diseased state (condition) of some of
his cows.

MWE continued to maintain that the wording of the WCC was absolute, and further
argued that even if case lawv was relevant, no comparisons could be drawn from the
livestock case as they were too dissmilar (difereat} from the present case, but if they
could then it attempted to counter {refute} this argument by introducing a hundred year
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old case from 1896, which preceded the UCC and TLPS's supporting case, and which

sated that diseased livestock must be accepted “as is’ when ddivered and payment

rendered.  The cattle in this case had been noticeably sick with a disease that caused
arthritis, or inflammation of the joints, in cattle, but was not harmful to humans, when the

buyer negotiated the purchase contract in person. The purchaser later sought to get out of
the dedl when he redlized he could not resell the arthritic cattle easily due to adown-turn

(dlump) in the cattle industry, and would therefore lose money.

In addition, MWE provided evidence from the American Alar Society, a lobbying group

fighting attempts in the US congress to make the use of certain preservatives in the US
illegd, that there was no 100% conclusive proof that the preservative in question was
indeed harmful to human hedth. Furthermore, it introduced evidence that the preservative
was regularly usad in the manufacture of foodgtuffs in China, North Korea, Laos and

severd former communist countries, and that these countries had not identified health

hazards associated with the use of the preservetive in question.  MWE also pointed o,
that while the use of the. preservative in question was officidly discouraged in the US, it

was not yet illegd to use it, and thus MWE had violated no US laws by substituting the
cheaper preservative. Finaly, MWE submitted the contract itself as evidence, and pointed
to the fact that TLPS had made no specific request as to what preservative MWE must
use in the manufacturing process, and therefore it was free to choose a preservative of its
own choice.

In response to the evidence given by MWE regarding the potential health hazard related to

the consumption of the preservative in question, TLPS retorted that the American Alar
society and its scientists were entirdly funded by manufacturers of the suspect

preservatives, and that they are currently fighting in congress to prevent their complete
ban in the US market. Furthermore, it chalenged the clams that no negative sde effects
could be proven in the countries mentioned, by pointing out that none of these countries
had done any known studies on the consequences associated with the use of these
preservatives, and thus any evidence that could be drawn from their continued use was of
no probative (persuasive) value. None the less, TLPS was forced to concede that there

was no evidence in existence that could prove with 100% certainty that the preservative in
question was indeed harmful, but instead pointed to the weight of the evidence proving its
hazardous effects on humans, and the FDA’s warning in particular.

Define the following terms and phrases; if necessary conault the glossary or a legd
dictionary.

Uniform Commercid Code, UCC:
superseded:

case law:

ate :

ordinary inspection methods:
evidence:

lobbying group:
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TLPS Submits Expert Tesimony as to Indudry Sandards

TLPS sought to counter these additiona arguments by submitting evidence as to the
standard usages of trade, through expert testimony by representatives of other
companies in the same line (kind) of busness as MWE These experts argued that the
normal standard of industry, based upon the prices agreed upon in the contract for the

goods, required the use of high qudity preservatives, and that such adigtinction asto the

use of preservatives were as an industry rule never identified in a contract, as thiswas the
sole area of expertise of the manufactures and not the distributors.

MWE Challenges TLPS's Expert Tesimony

In response to the expert testimony provided by TIPS, MWE’s President Mr. Whipple
took the stand himsdlf as his own expert witness, and put forth the argument that, the so
caled experts were his competitors, and were thus unduly biased against him.
Furthermore, Mr. Whipple aleged that various competitors in ¢onjunction With TLPS
were involved in a conspiracy agang MWE. To support this contention he introduced
documents to the courts, whose authenticity were not denied, that several of TLPS’s
expert witnesses who tedtified as to the “industry standards’ worked for its direct
competitors. He also claimed that he had conducted numerous similar agreements without
complaints before, but was unable to produce documentary evidence supporting this
statement upon cross examination by TLPS's lawyers. Furthermore, he argued that as
they were not scientists or lawyers they could not be considered expertsin alega sense,
and thus their evidence was of no probative value, and should be stricken from the record.

Define the following terms, if necessary consult the glossary or a dictionary.
1. standard usages of trade:

2. expert  testimony:

3. norma standard of industry:

JUDGE WHIMPNER'S OPINION (DECISION)

The Judge deciding the case after hearing dl the evidence and arguments of the parties
retired to his chamber, and read the relevant section of the UCC, which generdly
supported MWE’s podition. The Judge also examined the case law, weighed (evaluated}

the evidence and testimony presented, and then thought about his decison. After some
time he came to a conclusion and wrote down the following opinion:

| Judge Whimpner of the 10th Circuit Federa Didtrict Court of California have reached

the following concdlusions in the case MWE v. TLPS. With respect to MWE’s argument
that the provisons of Cdifornia s verson of the UCC are controlling and thus inviolable,
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the court agrees with this pogtion to the extent that the UCC, in o far asit isthe guiding

law of the case, isimportant, but alone does nat define the reldive legd pogtions of the

parties, Where there remains ambiguity, or when an issue is not directly addressed by the
provisons of the UCC, there is room left for interpretation through the gpplication of
rdevant case law.  In the case before us, MWE firg contends that the Satue dearly
prohibits TLPS from rgecting its goods outright and refusing to grant it the right to cover
(or replace the damaged goods).  While this interpretation of the law would seem to
coincide with the podtion of the UCC, it does not take into account the precedent set by
the Mad Cow Case submitted to this tribunal by TLPS.

The Mad Cow Case Explained

The Mad Cow Case dmilarly involves a legitimate threet to the public hedlth, albeit a
remote one. Furthermore, the cases are Imilar in that in nather indance waas the sale
prohibited by stae or naiond law, but merdy discouraged for health reasons.

Furthermore, in neither case were the buyers aware when the purchase was made that the

goods were potentialty hazardous to the hedlth of its consumers  Therefore, the court
must acknowledge the precedential vatue of the Mad Cow Case, when making its decision

as to the correct interpretation of the UCC, as applied to the facts in this case.

The Arthritic Cow Case Distinguished

With respect to the Arthritic Cow Case, the court didinguishesit on one or all of severd

diirent grounds discussed below. Frgt of ah, the case not only predates the Mad Cow
Case, but dso the UCC provisions it was cited to support by amost SO years, thus limiting
its precedentia vatue. Furthermore, the facts of the case are not nearly as dose to those
of the present case because the Animds were not a threat to public hedth, but merdy

damaged goods in the sense that ther resde value was reduced due to their diseesed
datus In addition, in the Arthritic Cow Case, the buyer was aware or should have been

aware of the cbvioudy diseesad Sate of the animd's upon purchase, but through hisown

negligence failed to ingoect or IMply failed to natice, unlike the arcumgtances as to the
unhedlthy satus of the goods in both the Mad Cow Case and in our present case.  In
addition, in this case the seller did not appear to atempt to hide the damaged status of the

goods, but merely offered to sl “as is’.

The Judge's Analysis of TLPS’s Expert Festimony

With respect to TLPS’s expert tesimony as to the gpplicable indudry sandards, which
should be used to darify the provisons of the contract  (or its ability under the UCC and
common iaw to fill in the blanks where ambiguity is involved), it Is the opinion of this
court that MWE has not effectivdy repudiated the weight of the expart tetimony
presented by TLPS. MWE's contention that the expert testimony introduced by TLPS
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was biased againg it was outweighed by the sheer number of industry experts TLPS
presented from a range of different companies involved in the trade, and dl of whom
support its postion, and MWE’s inability to produce any reasonably independent experts
to tedtify on its behdf, that it was indeed following normd indudiry practice. In fact the
only expert MWE did provide was its president Mr. Whipple, who was clearly biased in
the outcome of the proceeding.

Next | shdl ded with his other assertion, that as none of the experts introduced were
scientists or lawyers they could therefore, not be classfied as experts in a legd
proceeding. To this find assertion by Mr. Whipple, | must point to the definition of
“expert” provided in the UCC itsdf, which states that the “expert” in question must only
have specialized knowledime with réspgectdo thequestionsasteds , a s t h e y
were only asked to answer questions regarding the norma business practicesin therr fied
of industry, and not scientific questions or legd questions beyond the scope of their
knowledge, then their testimony was of probative value and must stand.

The Court's Ruling

Therefore, this court decides in favor of TLPS on both counts and denies MWE’s requests
for relief

MWE shall return the amount ‘ TLPS has aready paid for the first ddlivery of goods, and
either accept the return of the previoudy deiivered goods, or TLPS shdl be authorized to
dispose of the goodsiit Hill hasin its possesson with the proceeds, if any, From such sdle
being applied towards MWE’s debt to TLPS.

As MWE was able to purchase replacement goods of suitable quality a the same price
from a competitor of MWE’s with little or no Sgn of further loss, MWE will not have to
pay additiona compensatory amounts to TLPS, but will be held ligble for TLPS’s court
costs as well, in light of the frivolous (basdess) nature of some of MWE’s arguments and
counter claims.

Thus is decided Case No. 89003 of the California Federa Didtrict Court, Judge
Whimpner presiding.

(signed)
Judge Whimpner
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American Business Organizations

When aredting a new business entity, bath the busnessman and lavyer mugt detlermine
what type of legd entity best quits (serves) the needs of the parties. With thet in mind,
we mud fird point out that in mog jurisdictions there are three main types of legd
entities, Thefird isthe sole preprietorship, the second the partner ship and finally the
Corporation. Thee have traditiondly evolved in mod juridictions in precisdy thet
order, and each offers the participants varying degrees of decison making power, legd
protection and liability. They are dso separated by the degree of ownership retained by
the various actors involved, the organizations ability to raise invesment capital, and thar
respective levels of taxability.

The Sole Proprietorship

Now |et usintroduce thefirst and probably oldest type of business organization, the sole
proprietorship.  In this organization, in mog juridictions, there is only aminimd amount
of state intervention with respect to the sole proprietor's (owner's) decison meaking
power. In other words, the success or fallure of the busnessis entirdy the respongibility
of the owner, and he done derives the primary benefits and detriments due from his
labors, or those of his employees.  Some common examples of this type of basic business
organization indude the independent farmer, the independent shopkeeper and factories
entirdly owned by asingle individud and without the use of incorporation.  Cleatly thisis
the Implegt type of busness organization, and is generdly only usad in the lowest levels
of indusry and commerce, egpeddly in those aess with the leest amount of
sophistication.

There are many shared traits, which disinguish the sole proprietorship.  One common
factor of sole proprigtorships is the amplicity with which they are cregted. In modt

juridictions they are Imply crested by beginning busness operations, and no special
government regidration or goprova is required. Furthermore, the sole proprigtor, or
owner, generdly derives no spedid legd protections from the law based upon the actions
of his managers or employees. He or sheisthus susceptible to the maximum amount of
liability available for his firm's actions under the law. In other words if his business is sued
for bad debts, creditors can generaly attack his own personal possessions (i.e. car, house
jewdry etc.), baring (excluding) some specid personal bankruptcy protections avalable
under locd law”. Therefore, while the owner in this organization retains the maximum
possble decison meking power, his pasond rik, with regpect to liadility for his

company’s actions, is d0 the grestest under this sysem of busness organization.
Furthermore, as the business is considered the owner's personal property, it is also directly

lidble to the owner’'s persond creditors, and such creditors ¢an attach the businesses

17 In most US jurisdictions, an individual declaring bankruptcy is allowed to retain one car and
his/her house free and clear of the creditors rights, to assist in his/her economic rehabilitation. The law is
designed to prevent people from becoming entively destitute, and thus dependent upon welfare (the
government).
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assets  Subsequently, this type of organization is also distinguished as being possbly the
least stable of the three types of business organization.

Ancther diginguishing factor of the soleproprietorship isthat the owner is oniy alowed to
raise funds through the mortgaging of the business assets as security for bank loans, or
whatever money he/she is persondly able to eontribute.  In other words, the
soleproprietorship is limited to the -use of the owner’'s personal assets, and his/her personal
creditworthiness.  This factor is very important, unless the owner is exceedingly wedlthy,
as the inability to raise large sums of money can inhibit (dow) the firms expansion
(growth).

One find advantage however, is that the money earned by the soleproprietorship is only
taxable as the owners persona income, and thus there is no element of double taxation as
found in corporations.

The Partnership

The partnership, the second type of mgjor business organization, is probably the second
oldest form of private enterprise. Itsevolution probably followed a short time after the
creation of the soleproprietorship, and was probably created out of mutual necessity.

The partnership involves two or more people who each possess ownership of the
company. Ther duties to the company and towards each other can generaly be
delineated in the partner ship agreement, the contract which is often times the basis of
the relaionship. However, these duties and responsibilities can also be left to oral
agreement among the partners in most jurisdictions, but an oral agreement is potentialiy
very dangerous with respect to the long-term stability of the organization for all the
reasons generally associated with the enforcement and imterpretation of unrecorded oral
agreements,.

Under the partnership system of ownership, both parties can retain (keep) the power to
act independently on behaf of the business, and share in the profits either equdly or
according to their partnership agreement.  This alows for considerable flexibility when
engaging in business, and when successful can be avery lucrative sysem of conducting
business, However, as a generd rule, under traditiona partnership agreements, ait
partners to the agreement were usually found liable for the actions of any partner.
Therefore, if one partner was guilty of exercisng (using) poor business judgment and
entered into a ruinous agreement on behalf of the partnership, the other partnersin the
course of the business relations&p were all bound by the agreement as well. Furthermore,
as all partners were consdered owners of the business, their creditors could generdly
attack the assets of the business as well as their privately held assets.

However, some of these potentia difficulties (problems) associated with partnerships have
been addressed (solved) in modern legislation creating limited liability partwerships and
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other variaions upon the origind modd, but a discusson of these here would go beyond
the soope of this brief introduction to business organizetions  Nonetheless, | will inform
the reeder tha limited liabitity partnerships as the name implies, do impose legd
redrictions upon the ligaility of partners who are S0 designated, and who alse do not
actively engage in the routine conduct of business.

The mgor advantage of a partnership is thet it dlows for the expanson of the busness
enterprise, and its capitd base by induding others in the ownership ructure with full
rights of ownership.  If one partner has the expertise but not the cgoitd, through a
partnership agreement he can acquire (find) a partner with the necessary capitd to do
busness Furthermore, as security for his investment in the partnership, the capitd
contributing partner is able to maintain maximum control over the use of hismoney.  For
example, one partner has the expertise (knowledge and skill) to manage a condruction
company, but not the money to capitdize the busness  The other partner has the
necessary capital (money), but does not have the technica knowledge to run the company.
Together the two are able to create a viable (successful) construction company, which can
provide them both witb a profit.

Ancther mgor advantage of partnerships, and a reason they are frequently chosen over
corporate sructuresis that for purposes of determining tax ligbility, in most jurisdictions
partnership income is usualy not separately taxable. The income is generaly considered to
be the partner’ s persond income, and is thus only taxed once as persond income.  This
effectively diminates the double taxation generally associated with corporations, and
which will be discussed below.

The Corporate Structure

Corporations are perhgos the most complicated of the three main busness sructures
avaladle to individuds desring to conduct busness  They generdly require formal
registration With the local or national government, incorporation, and are governed by
ther articles of incorporation.

The daily operations of the corporation are generdly supervised by agroup of corporate
officers designated (appointed) by the corporation’s board of directors, and these officers
retain control over the conduct of business operations.

In addition because the ownership of the corporation is ssparated in theory from the
management of the corpordtion, courts maintain the legd fiction of corporate
independence.  This legd fiction argues thet the corporation is an independent actor ad
therefore, is an entirely separate entity from its owners (shareholders). Thislegd fidion is
even generally maintained when the corporate officers are the shareholders, o long as
they maintain a degree of separatability between the corporae assets and ther own
personal assets.
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The Corporate Structure

/ Board of Directors
Appoint Corporate Officers

Shareholders
Elect Board of Directors (1 share= 1 vote)

Presdent
Chief Executive Officer, responsible for
dailly management of the corporation.

l

Vice Presdent(s)
Second highest ranking officer(s),
either tasked with specific divisions,
or assisting the president in the: overall
management of the corporation.
Mn—*
T
Treasurer Secretary Chief Corporate Counsel

Chief %&dmm&m Duties Head of Legd Department

m Employess

Includes nuddie level executives, supervisors and workers

Clossd  Corporations

In most smal corporations and a few large ones, the corporate officers retain a large share
if not al of the stock (shares of ownership) in the corporation.  When the mgjority of the
stock is controlled by a smdl closed group of people (often times a sngle family or
person), this is called a elesed corporation, because the stock is generdly not publicly
traded. Furthermore in the articles of incorporation of many closed corporations dtrict
guiddines are present to prevent the trandfer of ock, and thus the dilution of the
controlling groups majority share position.  Such measures are designed to insure the
continued closed nature of the corporate structure. Therefore, unless you are in the
mgjority, the closed corporation can be an exceedingly redrictive type of busness
organization with respect to the shareholder's ownership rights.
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Another potentia problem associated with the closed corporation is that it is often difficult
to ascertain (determine) the true vaue of the stock in closed corporations, and short of an
absolute mgority of the stock it mekes poor collaterd for abank loan.  Thus, the dossd
corporation can generaly only pledge its capital assets as coliateral for loans, or go public
(isue for sale a contralling share of its stock, and thus effectively terminate its dosed
datus) assuming its atides of incorporation will dlow it to do so. However, some
juridictions aflow dosed corporaions, once again articles of incorporation permitting, to
Issue goecid nonvaoting shares of dock.  Assuming someone is interested in purchesing
sad shares, this could provide another way for the dosed corporation to raise invesment
capital while dlowing the management to maintain control of the corporation.

Publicly Held Corporations

On the contrary, in large, more sophisticated corporations, generdly the corporate officers
are chosen fiom a dass of professond busness managers, and rardy have more then
nomind shares in the corporaion.  Ther prindpa sources of income usudly come from
their corporate salaries and bonuses attached to the performance of the company.

Sharesin a Publicly Held Corporation

The shares in large corporations are usually publidy traded and thus the ownership of
these companies is widely held (owned) by the public (and subsequently the name publicly
held corporations). The shareholders (actual owners of the corporation) retain the right to
vote their shares at the normaly annua stockholders meetings, and directly elect the board
of directors, who loosaly oversee the performance of the corporate officers, and sdect
new ones when necessary.

A dhaehdder’ s vating rights{in both dosed and publidy held corporetions) are generatly
proportionate to the amount of shares he or she owns or controls.  The right to vote
shares can be trandarred by proxy (an agreement granting the right to vote one s shares)
to another party.  Proxy rights are generdly given when minority shareholderswishto
unite to gain contral of the board of directors, and thus indirectly the operations of the
wrpomtion, or when a creditor has rights to the gock in question.  In this find ingance
banks generdly require thet sharenolders who use their Sock as collaterd for loans give
them irrevecable proxy rightsto vote the subject shares, and sad irrevocable proxy will
not be revocable until the debt is repaid

The Corporate Structure Distinguished

Thus as you can see ownership in large wrpomtions can be quite complex and divided
with the red owners (shareholders) having very hiitle control over the operation of the
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corporation. However, the advantage of the separation of control from ownership, isthat
in the event the company becomes insolvent (bankrupt), the shareholder only looses the
vaue of hisor her shares, and their other assets are not attachable.  In other words the
shareholder’'s persond  lidbility ends with the vadue of the share, unlike in
soleproprietorships and partnerships. This is aise true in closed corporations, with the
exception being that the shareholders are liable in lawsuits to the extent thet their actions
as corporate officers contributed to the damages being sought. However, short of gross
misconduct in ther officid capacities, or the breakdown in the legd fiction of a corporate
being (the corporation as an independent actor), courts will rarely pierce the corporate vell
and find the shareholder/officer liable.

In addition, as it is doubtful that a large corporation could function efficiently if it were

congtantly required to consult with its shareholders before undertaking daily or even major
business decisions, subsequently the corporate structure ensures that small shareholders
are generdly guranteed expert management in publicly held corporations. In the case of
publicly held corporations, mos: smdl and inditutiona (banks, pension funds and mutua
funds) shareholders amogt dways prefer to leave the running of the corporation to the

experts hired to be officers. In closely held corporations the shareholders, as mentioned
previoudy, retan a lage shae of control gmilar to that avalable in both
soleproprietorships and partnerships, but without the same degree of exposure to ligbility
(as discussed above).

Another advantage of the corporate structure is that investment capital can be easily raised
as previoudy mentioned, by selling shares in the company to the public, as wel as
borrowing money from banks and other lending institutions.

In addition, as briefly mentioned above, publicly held corporations can issue different
classes of stock {i.e. preferentia, nonvoting etc.) to raise additional money, or smply to
award stock to executives or employeesin lieu (instead) of cash bonuses.  The awarding
of stock is frequently used in American companies to encourage the employees to work
harder, thus further strengthening the ties between employee and corporation The award
of stock has the added advantages of encouraging the employees to identify more closay
with the company, and does not directly deplete the company’s cash reserves.

Double Taxation Explained

Unfortunately, because the corporation is legally deemed to be a separate independent

actor, the corporation is subject to corporate income tax. In addition., any dividends (cash
payments) made (paid) to the shareholders by the corporation, are also considered to be
the shareholder’ s persond income and thus taxable for a second time.  Therefore, when
choosing a business organization this downsde to corporations must be weighed againgt
the mgor benefits of limited liability and the increased ability to rase investment capital.
However, in mogt jurisdictions a modern variant known as an § corporation is available,

which tempers (alleviates) some of these concerns regarding double taxation.
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Conclusions

Each of the three digtinct types of business organizations are available to the investor
wishing to conduct business operations. A decison as to which one holds the most
advantages should only be made after a careful examination of the local law governing the
various types of business organizations, and an evauation of their accompanying modern
vaidions, which combine some of the benefits associated with dl three types of
organizations

Prepare the following questions for discussion.

What factors distinguish a soleproprietorship from a partnership? from a corporation?

What factors distinguish the partnership from the corporation?

What is meant by double taxation?

What is meant by classes of stock (shares)?

Which business organization is the best in generd {im your opinion)?in Thailand? Why?
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